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GORDON v. STOTT. 749 

United States District Court, Western District of Pennsylvania. 

GORDON ET AL. v. STOTT ET AL. 1 

A party may serve a subpoena on his witnesses, and in cases where he succeeds 
in the trial recover his costs therefor. 

In cases of involuntary bankruptcy and a trial by jury, a docket fee of $20 is 
taxable in favor of the counsel of the successful party. 

In proceedings in voluntary bankruptcy a docket fee is not taxable, except in 
those voluntary cases, when under the 31st section of the act the court is authorized 
to direct a trial upon specifications of objections to the bankrupt's discharge. 

The word trial in the Bankrupt Act means a trial by jury. 

Stott & Allen, merchants in Erie, failed' in business in the 
summer of 1867, and Gordon, McMillan & Co., of Cleveland, 
commenced proceedings to force them into bankruptcy. Defend- 
ants denied the allegations in the bill, and made an issue which 
was tried by a jury at last October Term at Pittsburgh. Defend- 
ants served the subpoena in the case, and taxed the usual fees for 
said service. Verdict for defendants. 

Defendants' attorney claimed the docket fee of $20, given to 
him by Act of Congress. To these items plaintiffs excepted. 

1. That the subpoena having been served by the party, and not 
by the marshal, the fees for service and mileage are not recover- 
able. 

2. That the defendants' attorney was not entitled to the docket 
fee of $20, allowed to the attorney of the successful party in the 
courts of the United States. 

F. F. Marshall, for plaintiffs. 

Benjamin Grant, for the defendants, referred to 2d clause, 
1st sec. Act 26th February 1853, Brightly's Dig. 272 ; 2 Bouv. 
Law Die. tit. Trial; Wh. Law. Die. tit. Trial, p. 1014; Coke 
Litt. 124 ; United States v. Curtis £ Holston, 4 Mason 232 ; 
U. S. Dig. 456, 457, par. 13. 

McCandless, D. J. — The questions presented are material to 
both the debtor and creditor, as well as to gentlemen of the legal 
profession. They have been raised to settle a matter of practice, 
about which there has been much diversity of opinion. 

1 We are indebted for this case to Benjamin Grant, Esq., counsel of defendants. — 
Eds. Am. Law Reg. 
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This is a case of involuntary bankruptcy. The debtors filed 
their answer, denying the acts of bankruptcy alleged in creditors' 
petition, and demanded a trial by jury which was allowed. There 
was a trial, and the jury rendered a verdict that the facts set 
forth in the petition were not true. It then became the duty of 
the court, under the 41st section of the act, to dismiss the pro- 
ceedings, and the respondents were entitled to recover costs. 

They filed their bill to which the creditors except. 

1. That the subpoena having been served by the party, and 
not by the marshal, the fees for service and mileage are not 
recoverable. 

It is true that the marshal is the executive officer of the court, 
and may be directed by the court to serve it ; but the mandate 
of the writ is not to him, but to the witness who is commanded to 
appear and testify. As there is no legislation of Congress direct- 
ing the service of a subpoena by the marshal, we do not feel dis- 
posed to depart from the practice of the state courts, which has 
always permitted the party to serve the precept, and allowed him 
costs for the same. The 1st section of the Act of 24th of Sep- 
tember 1799 requires the marshal "to execute throughout the 
district all lawful precepts directed to him, and issued under the 
authority of the United States." But the subpoena is not directed 
to him but to the witness, and the marshal might legitimately 
refuse to serve it, unless commanded so to do by an order of the 
court. The party is interested in the production of the witness, 
and we can see no good reason why, if he serves the writ, he 
should not be paid for it. 

It is further objected that the distance charged for mileage was 
not actually travelled, but as there are no proofs to sustain this 
allegation, it is dismissed. The first exception is overruled. 

2. The second exception raises the question whether the docket 
fee of $20, allowed to the attorney of the successful party in the 
courts of the United States, is properly taxable in bankruptcy, 
and, so far as this court is advised, it is a question of the first 
impression. 

It is clear that in cases of voluntary bankruptcy it is not 
allowable ; but we are of opinion that in those of involuntary 
bankruptcy, where there is a trial by jury, that it is taxable, as 
also in those voluntary cases, where, under the 31st section of 
the act, the court is authorized to direct a trial upon specifica- 
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tions of objections to the bankrupt's discharge. By the Act of 
the 26th of February 1853, it is provided that " in lieu of the 
compensation now allowed by law to attorneys, solicitors, and 
proctors in the United States Court," the following and no other 
compensation shall be taxed and allowed : In a trial before a 
jury in civil and criminal causes, or before a referee, or on a 
final hearing in equity or admiralty, a docket fee of $20. In 
cases at law, where a judgment is entered without a jury, $10, 
and $5 where a cause is discontinued. These are all in cases of 
adversary proceedings, and the distinction is drawn between a 
" trial" and a judgment without a trial. The word " trial" here, 
as illustrated by Mr. Justice Story, in 4 Mason 235, means a 
trial by jury. The pleadings may be filed, the issue made up, 
but until the jury is sworn there is no trial. In the case before 
us there was an issue, the jury were sworn, there was a trial, and 
a verdict against the creditors. Besides, General Orders in 
Bankruptcy 31, " costs in contested adjudications," provides that 
" in cases of involuntary bankruptcy, where the debtor resists an 
adjudication, and the court, after hearing, shall adjudge the 
debtor a bankrupt, the petitioning creditor shall recover, to 
be paid out of the fund, the same costs that are allowed by law to 
a party recovering in a suit in equity ; and in case the petition 
is dismissed (as in this case), the debtor may recover like costs 
from the petitioner." 

The second exception is, therefore, also overruled, and the 
clerk is directed to tax a docket fee of $20 to the attorney for 
the respondents. 



United States District Court, District of Wisconsin. 

THE UNITED STATES v. SIX FERMENTING TUBS— HODSON, 
CLAIMANT. 1 

A claimant may tak« advantage of the limitation of section 68 of the Internal 
Revenue Act of 1864, under an answer of general denial. 

The Act of 1866, repealing the 68th section of the Internal Revenue Act, con- 
tinues the section as to offences against the Revenue Laws committed before the 
repeal. 

1 We are indebted for this case to the courtesy of Judge Miller. — Eds. Am. 
Law. Re a. 



